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O R D E R 
 

Per Chandra Poojari, Accountant Member 

 

This appeal by the Revenue is directed against the 

order of the CIT(A)-5, dated 31.07.2017. The relevant 

assessment year is 2012-2013.  

 

2. The Revenue has raised following grounds of 

appeal:- 
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The brief facts of the case are as under:- 

3. The assessment in this case was completed  u/s 

143(3) of the Income-tax Act vide order dated 30/3/2015.  

At the time of assessment, the AO noticed that the 

assessee incurred freight expenses  by way of cash other 

than  by the crossed cheque or DD amounting to 

Rs.6,41,07,371/- paid to M/s Shankar Transport.   The 

assessee failed to explain the reason for payment of such 

a huge amount by way of cash.  Hence, the AO invoked 
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the provisions of sec.40A(3) of the Income-tax Act and 

disallowed the entire amount of Rs.6,41,07,371/-.  On 

appeal before the CIT(A), the assessee said to be 

furnished details of freight loads date-wise, lorry no. net 

weight and the gross amount paid along with vouchers for 

the month  of September.  According to the CIT(A) he has 

forwarded these vouchers and ledger copies to AO calling 

for his comments in the remand proceedings.  There was 

no reply from the AO.  The CIT(A) observed that on 

verification, he found that payments made towards the 

freight to the respective vehicles in a single day is less 

than Rs.20,000/- and not in excess of limit prescribed in 

sec.40A(3) and, therefore, found that there was nothing 

contravention of sec.40A(3).  Further he observed that the 

assessee was forced to make payments to the lorry 

owners/drivers in cash as they insisted for cash payment 

only and he had no other option but to make payment in 

cash which makes it clear that consideration of business 

expediency factors have not been dispensed within the 

amended provision of sec.40A(3) w.e.f 1/4/2009.  Further 

he observed that all the payments are genuine and 

invoking provisions of sec.40A(3) are not warranted.  

Accordingly, he deleted the addition made by the AO u/s 

40A(3) of the Income-tax Act.   
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4. Against this, Revenue is in appeal before us by way 

of above grounds. 

 

5. At the time of hearing, the ld.DR mentioned that 

there was no proper opportunity afforded to the AO to 

examine the bills  and vouchers produced by assessee 

before the CIT(A) and the CIT(A) failed to give fair 

opportunity of hearing to the AO.  The ld.DR, thus,  

requested that the issue may be remitted  back to the AO 

for fresh consideration to examine all relevant records.  

The AR strongly opposed  the argument of ld.DR and 

submitted that assessee has not produced  any bills and 

vouchers before the CIT(A).  Further, he submitted that 

the CIT(A) called for the remand report from the AO and 

submitted all the ledger accounts produced by the 

assessee before him to the AO.  However, the AO failed to 

submit the remand report within the required time. As 

such, the CIT(A) decided the issue on merits, in favour of 

the assessee and there is no necessity of remanding the 

issue back to the file of AO,   which is nothing but a 

miscarriage of  justice.  

 

6. We have heard both the parties and perused the 

records. The CIT(A) mentioned in his order that the 
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assessee has produced bills and vouchers, invoices and 

books of accounts before him.   However these are not 

produced before  the AO in the remand proceedings.  

Further, there is no discussion of  observation of tax 

audit u/s 44AB of the Act in the order of the lower 

authorities.  Hence, it is appropriate to consider the tax 

audit report filed by the assesse before the authorities 

and also all the relevant records to decide the issue 

afresh.  Accordingly in the interest of justice, we remit the 

entire issue in dispute to the files of the AO for fresh 

consideration.  The assessee has to file all the necessary 

records to support his case including tax audit report 

before the AO.  The AO has to decide the issue afresh in 

the light of our observations.  

 

7. In the result, the Revenue’s appeal is allowed for 

statistical purposes. 

 

      Order pronounced in court on 11th Oct, 2021.          

 Sd/-          SD/- 

(N.A VASUDEVAN)             ( CHANDRA POOJARI) 

   Vice President                            Accountant Member 

Bangalore,  

Dated,  11
th

 Oct, 2021  

/ vms / 
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Copy to: 

 

Copy to: 

1. The Applicant 

2. The Respondent 

3. The CIT 

4. The CIT(A) 

5. The DR, ITAT, Bangalore. 

6. Guard file  

 

 

                      By order 

                                       

                                                            Asst. Registrar, ITAT, Bangalore. 
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